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In Justice Stevens’ Final Antitrust Opinion, Supreme Court
Rules That NFL’s Joint Licensing Arrangements Are Subject to
the Rule of Reason

By Scott Martin

Writing for a unanimous Supreme Court in the May 24 decision in American Needle,
Inc. v. National Football League, et al., No. 08-661, the Court’s retiring antitrust
scholar Justice John Paul Stevens declared that the collective licensing activities of
member teams of the National Football League (“NFL”) constitute concerted action
that is not immune from antitrust scrutiny under Section 1 of the Sherman Act as that
of a “single entity.” Accordingly, the licensing practices at issue must be evaluated
to determine whether they constitute an unreasonable restraint of trade under the
Sherman Act. The Seventh Circuit’s affirmance of summary judgment for the NFL
was reversed, and the case was remanded for analysis under the Rule of Reason.

The American Needle decision ends an 18-year run of victories for Sherman Act
defendants at the Supreme Court.

American Needle involved a challenge by a formerly licensed manufacturer of NFL
team-labeled headwear to the teams’ grant to Reebok of an exclusive license,
through the league’s licensing entity National Football League Properties (“NFLP”), to
produce and sell trademarked headwear for all 32 teams. The defendants argued
successfully in the Seventh Circuit Court of Appeals that they were incapable of
conspiring in violation of Section 1 because the NFL and its teams constitute a single
entity with respect to the challenged licensing conduct. The case arrived at the
Supreme Court in a unique procedural posture: the NFL, with the potential to gain
additional ground on the reach of its single-entity status, actually supported
plaintiff’s petition for certiorari. (The Solicitor General argued against granting
certiorari.)

In his valedictory antitrust opinion, Justice Stevens first reviewed the development of
the law leading to the Court’s seminal decision in Copperweld Corp. v. Independence
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